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39) CFIB, Succession Tsunami : Preparing for a Decade of Small Business Transitions in
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43) Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.), s. 110.6(1) “qualified small business
corporation share”. ¥ 232 A7 47| FA(QSBCS) Al o] =9 714
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oAl 4] A8 Aol el A 7EA19] o0 ol4o] M AlAte® 4]
of Qlofof stul, 23t A 24749 BN A F1R1e] S0%S Zafel ulFo] 4|
£H02 A ZEol AME AS &R 53] WE2 “assets used principally
in an active business"2H= 712 BAICEA], FAHH AF EF7F obEt Aol
AR AT Bl AR EITL QIR o A4 Btel B4l slEoe Aeisli
gk

44) CFIB, op. cit., p.2, pp.12~14.
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45) Australian Taxation Office (ATO), “Small Business CGT Concessions : Guide”, 2023. ;
Income Tax Assessment Act 1997 (Cth) ss. 152-10, 152-35, 152-40.
I3 ARS 47| CGT W 7|17 Q3102 #HIx 24t Bl AE(Active Asset
Test)S T8I Qo ITAA 1997 s. 152-35% AAFO] AF AR 717F 24 L s,
152-402 A=2 2e] W] 2 A9 g2 #AskaLl ok

46) Income Tax Assessment Act 1997 (Cth) ss. 152-10, 152-35 2 152-40 ; Australian
Taxation Office (ATO), Ibid., 2023.
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49) Income Tax Assessment Act 1997 (Cth) s. 152-205.
50) Income Tax Assessment Act 1997 (Cth) s. 152-305.
51) Income Tax Assessment Act 1997 (Cth) s. 152-410.
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< Abstract>

The Legitimacy and Limitations of the Industry Maintenance
Requirement in Business Succession Taxation

Park, Hyekyoung*

This study examines the constitutional and tax-law legitimacy of the industry
maintenance requirement in Korea’s business succession tax regime and analyzes
its structural limitations from the perspectives of substantive corporate continuity
and tax neutrality in an era of industrial convergence and business restructuring.
Methodologically, the study integrates three approaches : (i) a normative analysis
grounded in the principles of tax neutrality, proportionality, clarity, and
systematic justice ; (ii) an examination of the legislative history and internal
consistency among the business succession tax deduction, tax payment deferral,
and capital gains tax carryover regimes ; and (iii) a comparative legal analysis of
the tax systems of Germany, Japan, Canada, and Australia. The analysis yields
three principal findings. First, in light of the tax payment deferral regime that
excludes the industry maintenance obligation, the capital gains tax carryover
mechanism that secures tax claims, and the “justifiable cause” provision under
the Enforcement Decree of the Inheritance and Gift Tax Act, industry identity
should be regarded not as an essential element of the business succession tax
regime but as a policy-adjustable regulatory requirement. Second, the formal
industry identity requirement based on the Korean Standard Industrial
Classification (KSIC) creates lock-in effects and economic distortions, thereby
restricting strategic business restructuring. Third, major jurisdictions design their
post-management frameworks around substance-based indicators —such as payroll
maintenance and the proportion of Active Business Assets (ABA)—rather than
formal industry classifications. The contribution of this study lies in moving
beyond the existing scholarly focus on the piecemeal relaxation of individual

requirements by proposing an integrated post-management model centered on

* Certified Tax Accountant (CTA)
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“substantive  business continuity,” which combines Canada’s ABA test,
Germany’s payroll maintenance rule, and Australia’s Active Asset Test. The
study thereby presents a legislative direction for a growth-supporting business

succession tax regime suited to the era of industrial transformation.

P Key Words : business succession, industry maintenance requirement,
tax neutrality, substantive business continuity,

active business assets (ABA), business succession tax deduction






